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Indemnification for lnnqcent Men
Convicted of Crime

The New York Times |
following interesting article: Under
the terms of a bill introduced in the
Unlted States senate and printed in
Senate Document 974, any person
convieted of any erime or offense
against the Unlted States who shall
be able to establigsh his innocence of
the erime with which he was charged
«~the burden of proof being upon
him—and who has not been found
gullty of any other offense against
the United States, or who has ro-
celved a pardon from the president
on the ground of innocence, shall
have the right to apply by petition
for indemnification for the pecuniary
Injury sustained by him because of
his erroneous conviction and fim-
prisonment, This bill is limited
naturally to conviction in the federal
courts, and for offenses against the
United States.

If it shall be passed by vmlgr(-s.q,|

however, it will set a pattern all the
states might very well follow if jus-
tice 18 to be administered. Under
the terms of the senate bill it is pro-
vided that the clalmant must estab-
1ish his innocence affirmatively, must
show that the erime with which he
was charged was not committed at
all, or if committed was not com-
mitted by the accused. Having

irints the

established hig innocence, the ques-
[tion of indemnification :md. the
lamount to which the accused i en-
titled would be determined by i!lc
court of c¢laims. Upon proof satis-
factory to this court of the inability
of the claimant to advance the cost
of court and of process, the secretary
of the treagury would be required to
pay such costs on the order of the
court. Another provigion of the pro-
:lm-.«-d law Is that “in no case shul.I'
|the rellef granted exceed $5,000.
| This, it seems, 18 a wholly arbitrary
sum and wholly unwarranted 1if it
| be the purpose of the law to see that
| fair recompensge is made for the dam-
lage done to the claimant whose in-
'nocence has been established. It is
:v.\'pluinvd that the reason for so
| limiting the relief granted is “to
ltmit any exorbitant claims which
| may be brought." A further pro-
vision Is made that the claims made
under the law and properly certified
by the court of claims, ‘“‘shall be paid
out of any general appropriation
made by law for the payment and
satisfaction of private claims on pre-
gentation to the secretary of the
treasury” in due and proper form.,
The proposed legislation is in the
right direction; but it does not ap-
pear why the relief should be limited
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to $5,000 without regard to the
merits of the case before the court,
seeing that the government is amply
protected by the requiremnt that the
court of claims shall pass upon the
claimg presented. Take the case of
Andrew Toth, for instance, the Hun-
garian steel worker, who was unjust-
ly convicted and was imprisoned in
a Pennsylvania penitentiary for 20
years. His earning capacity was
doubtless not less than $2 a day, and
a little calculation will show that,
counting out the Sundays, he was
working for the state 6,260 days, and
that he would have earned during his
long period of confinement not less
than $12,620. It would appear that
he ghould be paid by the state for its
mistake in his conviction not a dol-
lar less than he would have been
able to earn had he not been deprived
of his liberty for a crime he did not
commit. Even such an award would
not be a fair compensation for what
he suffered from the state, It
would not take Into account the
“mental anguigsh"” of personal dis-
grace inflicted upon him by the
state., Instead of limiting the “re-
lief” to the sum of $5,000 the law
should provide that the relief should
be In exact proportion to the earning
capacity of the petitioner during the
time of his incarceration, and even
that would be an inadequate return
for the injustice done by the state.
There 1is nothing new in the
theory that the state should be held
liable for the injury it does to its
citizens by erroneously depriving
them of their liberty. Throughout
the middle ages it was admitted that
the private complainant was liable to
the defendant in damages for a
wrongful accusation or prosecution.
The movement for the indemnifica-
tion by the state of erroneously con-
victed persons was begun in France
about the close of the eighteenth cen-
tury. The first legislative expression
of the obligation of the state to in-
demnify unjustly arrested and de-
tained persons was contained in a
decree of the Prussian parliament in
1766, which provided that not only
should the person taken into custody
because of suspected crime be re-
leased, his innocence having been
established, but that he should have
all the costs of his case restored to
him and a just indemnity in money
payable from the funds of the trial
court. This provision probably did
not long obtain, but of its justice
there can be no question. Jeremy
Bentham was the first champion of
the doctrine of state indemnidcation
in England for errors of criminal jus-
tice. A bill was introduced in par-
liament by Samuel Romilly in 1808,
but was afterward withdrawn, and
since then there has been no further
effort to regulate the question, al-
though parliament has admitted, in
a sense, the llability of the state by
granting lump-sum indemnities to
various innocent individuals re-
leased after having suffered: imprison-
ment upon erroneous conviction.
These grants have been made as a
matter of grace rather thah as a
matter of right. There i3 now a de-
mand for definite legislation upon
the subject in England. “The prin-
ciple was first accepted in modern
legislation in the cantons of Switzer-
land, where 80 many modern poli-
tical reforms have recelved their first
legislative expression,” Within the
last 26 years the countries of Europe
have legislated upon the subject. Iy
Sweden, Norway and Denmark in
Austria and Hungary, and in Ger.
many various laws have been passed
providing some measure of rellef for
the victimsg of the errors of or mingl
iustice. 1t 1s held by Mr, Borch
th | chard,
@ new librarian of congress, in
most excellent study of th
that “society rather than
vidual should bear the ris

dent in the administr i
nal justice, Reion

the indi-
k of accl.
of crimi-

The European statutes, wh
various in thelr terms,’ butlcgll“:t
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